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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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1 )KI Responsive to communication(s) filed on 20 March 2009 . 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on March 20, 2009 has been entered. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-8, 10-11, 13, and 15 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. With regards to the surface active block copolymer, 
claim 1 recites that the ratio of the two variables n (which dictates the amount of the 
dimethylsiloxane component of the copolymer) and m (which dictates the amount of the 
polyethylene oxide component of the copolymer) is from 0.1 to 1.2. Claim 1 has been amended 
to recite that the surface active block copolymer also comprises polyethylene oxide from 60 to 
85 wt%. However, a ratio of n to m of 0.1 would result in the polyethylene oxide comprising 92 
wt% of the copolymer, and a ratio of n to m of 1.2 would result in the polyethylene oxide 
comprising 50 wt% of the copolymer. Thus, the ratio recites a weight range that is broader than 
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the subsequently weight range. And a broad range or limitation together with a narrow range or 
limitation that falls within the broad range or limitation (in the same claim) is considered 
indefinite, since the resulting claim does not clearly set forth the metes and bounds of the patent 
protection desired. See MPEP § 2173.05(c). 



Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1-8, 10-11, 13, and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Evans et al. (US Patent 5,837,661) in view of Peffly et al. (US Patent 
5,972,356). Evans et al. discloses hair conditioning compositions comprising from about 5 wt% 
to about 50 wt% of a detersive surfactant and from about 0.05 wt% to about 10 wt% of a silicone 
hair conditioning agent (abstract, lines 1-5). The detersive surfactant is anionic, nonionic, 
amphoteric, or zwitterionic (column 2, lines 38-42). Evans et al. discloses that a preferred 
silicone hair conditioning agent is trimethylsilylamodimethicone (column 10, line 65 - column 
11, line 10), and Evans et al. also discloses that the agents employed have a viscosity preferably 
from 50,000 centistrokes to 1,500,000 centistrokes (1 centistroke = 1 mm 2 *s _1 ) (column 8, line 
64 - column 9, line 6). This range overlap the recited range, and in cases involving overlapping 
ranges, the courts have consistently held that even a slight overlap in range establishes a prima 
facie case of obviousness. In re Peterson, 65 USPQ2d 1379, 1382 (Fed. Cir. 2003). Evans et al. 
further teaches that the silicone hair conditioning agent, when incorporated into the composition, 
is formed into droplets that are from 5 microns to 25 microns (column 20, lines 55-59). Evans et 
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al. does not teach the inclusion of the instantly recited surface active block copolymer according 
to formula I. 

Peffly et al. discloses hair styling compositions containing silicone emulsions (column 1, 
lines 4-6). Peffly et al. teaches that while the incorporation of silicone emulsions into a hair care 
composition is desirable because of improved performance, silicone emulsions tend to be 
difficult to formulate (column 1, lines 41-46). Peffly et al. then discloses that by incorporating 
the taught silicone polyether compounds into a hair care composition with a silicone emulsion, 
the stability of the composition is improved (column 1, line 64 - column 2, line 8). Examples of 
the siloxane-polyethers include those sold under the trade names of DC 193 and DC Q4-3667, 
which have a polyethylene oxide content of 67% and 63%, respectively (column 19, lines 55- 
65). These silicone-polyoxyalkylcne copolymer surfactants are included in from 0.01 to about 
10 wt% (abstract, lines 6-8), a range that overlaps the instantly recited range. 

Therefore, it would have been prima facie obvious to one of ordinary skill in the art at the 
time the invention was made to have added a silicone-polyoxyalkylene copolymer surfactants to 
the hair care composition disclosed by Evans et al., as Peffly et al. teaches that the inclusion of 
these surfactants leads to improved stability and easier formulation of hair care compositions 
comprising a silicone emulsion. 

Instant claims 10, 11, and 13 recites methods associated with the hair conditioning 
composition. Evans et al. teaches a method of making the chair conditioning composition that 
comprises forming a silicone premix by adding the silicone oil to an aqueous mixture of the 
surfactant, mixing with a high-shear mixer to achieve the desired silicone particle size, and then 
adding the rest of the ingredients (column 20, line 53 - column 21, line 20). Evans et al. teaches 
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a method of cleaning and conditioning hair comprising applying the conditioning composition to 
the hair and then rinsing the composition from the hair (column 20, lines 32-38). 



Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian Gulledge whose telephone number is (571) 270-5756. The 
examiner can normally be reached on Monday-Thursday 6:00am - 3:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick Krass can be reached on (571) 272-0580. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



BMG 

/Frederick Krass/ 
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